Directive

TABEL

- 2005/29/EC concerning unfair business-to-consumer commercial practices in the internal market and amending Council Directive

84/450/CEE, Directives 97/7/CE and 2002/65/CE of the European Parliament and of the Council and Regulation (EC) No 2006/2004 of the European
Parliament and of the Council (“Unfair Commercial Practices Directive)

Corresponding National legislation: - Lege privind unele practici incorecte ale comerciantilor in relatia cu consumatorii si de armonizare a legislatiei
privind protectia consumatorilor cu legislatia europeani

Directive 2005/29/EC LEGE
1. 2. 5. 6.
Cap 1 The purpose of this Directive is to contribute to the proper | Tithul I [Prezenta lege are drept scop protectia consumatorilor impotriva
gggsg‘% functioning of the internal market and achieve a high level of | Definirea si practicilor comerciale incorecte, ce pot aduce atingere intereselor
NS consumer protection by approximating the laws, regulations and | IMerzicerea leconomice ale acestora.
administrative provisions of the Member States on unfair ggglrefcﬁgm
Art 1 commercial practices harming consumers’ economic interests. incorecte
Purpose Cap. I
Dispozitii
Generale
Art. 1
Article2 | For the purposes of this Directive; Art 2 In sensul prezentei legi, termenii si expresiile de mai jos au urmatoarea
Definitio semnificatie:
ns

{a) ‘consumer’ means any natural person who, in commercial
practices covered by this Directive, is acting for purposes which
are outside his trade, business, craft or profession;

a) ,,consumator”: orice persoand fizicd sau grup de persoane fizice
constituite in asociatii, care, in practicile comerciale ce fac obiectul
prezentei legi, actioneazd in scopuri din afara activitdfii sale
comerciale, industriale sau de productie, artizanale ori liberale;

(b) ‘trader’” means any natural or legal person who, in
commercial practices covered by this Directive, is acting for
purposes relating to his trade, business, craft or profession and
anyone acting in the name of or on behalf of a trader;

seama acestuia,;

b)”comerciant™: orice persoand fizicd sau juridica care, in practicile
comerciale ce fac obiectul prezentei legi, actioneazi in cadrul
activitifii sale comerciale, industriale sau de productie, artizanale ori
liberale, precum si orice persoand care actioneazd in numele sau pe

(c) ‘product’ means any goods or service including immovable

c) ,,produs’; orice bunuri sau servicii, inclusiv bunuri imobile, drepturi
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property, rights and obligations;

i obligatii,

(d) ‘business-to-consumer commercial practices’ (hereinafter
also referred to as commercial practices) means any act,
omission, course of conduct or representation, commercial
communication including advertising and marketing, by a trader,
directly connected with the promotion, sale or supply of a
product to consumers;

d) .,practici ale comerciantilor in relatia cu consumatorii”, denumite in
continuare  «practici  comerciale»: orice acfiune, omisiune,
comportament, demers sau prezentare comerciald, inclusiv publicitate
51 comercializare, efectuate de un comerciant, in stransi legatura cu
promovarea, vanzarea sau furnizarea unui produs consumatorilor;

(e) ‘to materially distort the economic behaviour of consumers’
means using a commercial practice to appreciably impair the
consumer’s ability to make an informed decision, thereby
causing the consumer to take a transactional decision that he
would not have taken otherwise;

e) ,deformarea substantiali a comportamentului  economic al
consumatorilor™: folosirea unei practici comerciale ce afecteazi
considerabil capacitatea consumatorilor de a lua o decizie in
cunostintd de cauza si ce determind, prin urmare, luarea de citre
consumatori a unei decizii pe care altfel nu ar fi luat-o;

(f) ‘code of conduct’ means an agreement or set of rules not
imposed by law, regulation or administrative provision of a
Member State which defines the behaviour of traders who
undertake to be bound by the code in relation to one or more
particular commercial practices or business sectors;

) ,,cod de conduit®": acord sau ansamblu de reguli care nu sunt
impuse prin legislatie sau dispozitii administrative si care definesc
comportamentul comerciantilor care se angajeaza si il respecte cu
privire la una sau mai multe practici comerciale sau la unul sau mai
multe sectoare de activitate;

(g) ‘code owner’ means any entity, including a trader or group of
traders, which is responsible for the formulation and revision of
a code of conduct and/or for monitoring compliance with the
code by those who have undertaken to be bound by it;

g) ,responsabil de cod”: orice entitate, inclusiv un comerciant sau un
grup de comercianti, responsabila cu intocmirea si revizuirea unui cod
de conduitd si/sau cu supravegherea respectarii acestui cod de citre
cel care s-au angajat sa il respecte;

(h) ‘professional diligence’ means the standard of special skill
and care which a trader may reasonably be expected to exercise
towards consumers, commensurate with honest market practice
and/or the general principle of good faith in the trader’s field of
activity,

h) ,diligenta profesionala™: competenta si solicitudinea pe care se
asteaptd, in mod rezonabil, ca un comerciant sd le manifeste fati de
consumatori, in conformitate cu practicile corecte de piata si/sau cu
principiul general al bunei credinte, in domeniul sdu de activitate;

(i} ‘invitation to purchase’ means a commercial communication
which indicates characteristics of the product and the price in a
way appropriate to the means of the commercial communication
used and thereby enables the consumer to make a purchase;

1) ,invitatie de a cumpara™ o prezentare comerciali prin care se
mentioneazd  caracteristicile si pretul produsului intr-un mod
corespunzator mijloacelor utilizate pentru aceasta si care, prin urmare,
permite consumatorului achizitionarea de bunuri;




(J) ‘undue influence’ means exploiting a position of power in
relation to the consumer so as to apply pressure, even without
using or threatening to use physical force, in a way which
significantly limits the consumer’s ability to make an informed
decision;

=5,

1) »influenfa nejustificatd™ folosirea unei pozitii de fortad fata de
consumator de maniera si exercite presiune asupra acestuia, chiar fard
@ recurge sau a ameninfa cu recurgerea la forta fizica, intr-un mod care
limiteazd semnificativ capacitatea consumatorului de a lua o decizie in
cunostinti de cauzi;

(k) ‘transactional decision’ means any decision taken by a
consumer concerning whether, how and on what terms to
purchase, make payment in whole or in part for, retain or dispose
of a product or to exercise a contractual right in relation to the
product, whether the consumer decides to act or to refrain from
acting;

k) ,,decizie de tranzactionare™: orice decizie luata de un consumator
privind oportunitatea, modalititile si conditiile de achizitionare a
produsului, modalitatea de plata - integrald sau partiala, pistrarea sau
renuntarea la produs sau exercitarea unui drept contractual, aceasta
putand conduce la acfiunea consumatorului sau la abtinerea de a
actiona;

() ‘regulated profession’ means a professional activity or a
group of professional activities, access to which or the pursuit of
which, or one of the modes of pursuing which, is conditional,
directly or indirectly, upon possession of specific professional
qualifications, pursuant to laws, regulations or administrative
provisions.

1) ,,profesie reglementatd”: o activitate sau un ansamblu de activitati
profesionale pentru care accesul sau exercitarea este conditionati,
direct sau indirect, in confomitate cu legislatia in vigoare, de detinerea
unui document care si ateste nivelul de formare profesionala.

Article 3 | 1. This Directive shall apply to unfair business-to-consumer | Art. 3. (1) Prezenta lege se aplica:

Scope commercial practices, as laid down in Article 3, before, during a) practicilor incorecte ale comerciantilor in relatie cu consumatorii,
and after a commercial transaction in relation to a product. asa cum sunt definite la art. 4, Inainte, in timpul si dupi o tranzactie

comerciala referitoare la un produs;

2. This Directive is without prejudice to contract law and, in b) fard a aduce atingere dispozitiilor legale ce reglementeaza
particular, to the rules on the validity, formation or effect of a contractele si, in special, prevederilor referitoare la validitatea,
contract. intocmirea sau efectele contractelor;
3. This Directive is without prejudice to Community or national | Art. 3 ) fard a aduce atingere dispozitiilor comunitare sau nationale privind
rules relating to the health and safety aspects of products. aspectele de sdnatate si securitate a produselor;
4. In the case of conflict between the provisions of this Directive In cazul concursului de legi: intre legea speciald §i cea generald,
and other Community rules regulating specific aspects of unfair actioneazd principiul "lex speciali derogat generali”.
commercial practices, the latter shall prevail and apply to those
specific aspects.
3. For a period of six years from 12 June 2007, Member States | Titlul III | (1) Péna la data de 12 iunie 2013 pot fi aplicate dlspom}u mai
shall be able to continue to apply national provisions within the | Art. III. restnctlve decit cele din prezenta Iege dispozifii aparute ca urmare a

field approximated by this Directive which are more restrictive
or prescriptive than this Directive and which implement

transpunerii unor directive cu clauze minime de armonizare.




directives containing minimum harmonisation clauses. These
measures must be essential to ensure that consumers are
adequately protected against unfair commercial practices and
must be proportionate to the attainment of this objective. The
review referred to in Article 18 may, if considered appropriate,
include a proposal to prolong this derogation for a further
limited period.

6. Member States shall notify the Commission without delay of
any national provisions applied on the basis of paragraph S.

(2) Autoritatea Nationalad pentru Protectia Consumatorilor va notifica
Comisiei dispozitiile legale la care se face referire la alin (1).

7. This Directive is without prejudice to the rules determining | Art. 3 d) fard a aduce atingere dispozitiilor legale ce stabilesc competenta

the jurisdiction of the courts. instantelor de judecat3;

8. This Directive is without prejudice to any conditions of | Art. 3 e) fird a aduce atingere conditiilor de intrare intr-o profesie sau de

establishment or of authorisation regimes, or to the deontological obtinere a autorizatiei pentru desfagsurarea acesteia, codurilor

codes of conduct or other specific rules governing regulated deontologice sau altor dispozitii legale specifice ce guverneaza

professions in order to uphold high standards of integrity on the profesiunile, in scopul mentinerii unui inalt nivel de probitate a

part of the professional, which Member States may, in acestora;

conformity with Community law, impose on professionals.

9. In relation to ‘financial services’, as defined in Directive | Art. 3 f) fird a aduce atingere dispozitiilor referitoare la «serviciile

2002/65/EC, and immovable property, Member States may financiare», aga cum sunt definite in cadrul Ordonantei de Guvern nr.

impose requirements which are more restrictive or prescriptive 85/2004 privind protectia consumatorilor la incheierea §i executarea

than this Directive in the field which it approximates. contractelor la distantd privind serviciile financiare $1 nici
dispozitiior referitoare la bunurile imobile in cazul in care aceste
dispozitii sunt mai restrictive sau mai riguroase decdt cele din
prezenta lege.

10. This Directive shall not apply to the application of the laws, | Art. 3. (2) Prezenta lege nu se aplicd dispozitiilor ce reglementeaza

regulations and administrative provisions of Member States
relating to the certification and indication of the standard of
fineness

of articles of precious metal.

certificarea si indicarea standardului de puritate in cazul metalelor
pretioase.

Article 4 | Member States shall neither restrict the freedom to provide

Internal | services nor restrict the free movement of goods for reasons

market | falling within the field approximated by this Directive.

CHAPTER 2 | 1 Unfair commercial practices shall be prohibited. CAPITOLULIL | (1) Practicile comerciale incorecte sunt interzise.
Unfair Practici

Comunerci comercial




al

e

Practices incorecte

Article 5

Prohibitio

n of unfair Art. 4.

commercia

] practices
2. A commercial practice shall be unfair if: (2) O practicd comerciala este incorectd daci:
(a) it is contrary to the requirements of professional diligence, a) este contrari cerintelor diligentei profesionale;
and b) deformeazi sau este susceptibild si deformeze in mod esential
(b) it materially distorts or is likely to materially distort the comportamentul economic al consumatorului mediu pe care il atinge
economic behaviour with regard to the product of the average sau caruia i se adreseaza, sau al membrului mediu al unui grup,
consumer whom it reaches or to whom it is addressed, or of the atunci cénd o practicd comerciald este adresatd unui anumit grup de
average member of the group when a commercial practice is consumatori.
directed to a particular group of consumers.

Article 4 | 3. Commercial practices which are likely to materially distort the (3) Practicile comerciale susceptibile sa deformeze in mod esential

Internal | economic behaviour only of a clearly identifiable group of comportamentul economic numai al unui grup de consumatori clar

market | consumers who are particularly vulnerable to the practice or the identificabil, cu precddere vulnerabili la respectiva practicd sau la
underlying product because of their mental or physical infirmity, produsul la care aceasta se referd, din motive de infirmitate mentala
age or credulity in a way which the trader could reasonably be sau fizicd, de varstd sau de credulitate, intr-un mod in care
expected to foresee, shall be assessed from the perspective of the comerciantul ar putea, in mod rezonabil, si il prevad3, trebuie
average member of that group. This is without prejudice to the evaluate din perspectiva membrului mediu al acestui grup. Aceasta
common and legitimate advertising practice of making prevedere nu aduce atingere practicilor publicitare obisnuite si
exaggerated statements or statements which are not meant to be legitime ce constau in declaratii exagerate sau declarafii ce nu sunt
taken literally. destinate a fi luate ca atare.

CHAP 2 | 4. In particular, commercial practices shall be unfair which: (4) Practicile incorecte sunt in special cele:

Unfair (a) are misleading as set out in Articles 6 and 7, a) ingelatoare in sensul art. 6 si 7,

Commerc | of b) agresive in sensul art. 8 $1 9.

ial (b) are aggressive as set osut in Articles 8 and 9.

Practices

Article 5

Prohibitio

n of unfair

commercia

| practices
5. Annex I contains the list of those commercial practices which | Art. 4 (5) Lista practicilor comerciale care, in orice conditii, se considera

shall in all circumstances be regarded as unfair. The same single

incorecte, este previzuta la anexa nr. 1.
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list shall apply in all Member States and may only be modified
by revision of this Directive.

Section I
Misleadin
g .
commerci
al
practices

Article 6
Misleadin
g actions

1. A commercial practice shall be regarded as misleading if it
contains false information and is therefore untruthful or in any
way, including overall presentation, deceives or is likely to
deceive the average consumer, even if the information is
factually correct, in relation to one or more of the following
elements, and in either case causes or is likely to cause him to
take a transactional decision that he would not have taken
otherwise:

Sectiunea 1
Practici
comerciale
ingelatoare

Art. 5.

Art. 6.

Practicile comerciale inselatoare pot fi acfiuni ingelitoare sau
omisiuni ingelatoare.

(1) O practicd comerciala este considerata ca fiind actiune inselitoare
dac3 ea confine informatii false sau, In orice situatie, inclusiv in
prezentarea generald, induce in eroare sau este susceptibild si induca
in eroare consumatorul mediu, astfel incit, in ambele ipoteze, fie il
determina, fie este susceptibild a-1 determina pe consumator si ia o
decizie de tranzacfionare pe care altfel nu ar fi luat-o, chiar daca
informatiile sunt, in fapt, corecte in raport cu unul sau mai multe din
urmditoarele elemente:

(a) the existence or nature of the product;

a) existenta sau natura produsului;

(b) the main characteristics of the product, such as its
availability, benefits, risks, execution, composition, accessories,
after-sale customer assistance and complaint handling, method
and date of manufacture or provision, delivery, fitness for
purpose, usage, quantity, specification, geographical or
commercial origin or the results to be expected from its use, or
the results and material features of tests or checks carried out on
the product;

b) principalele caracteristici ale produsului, cum ar fi: disponibilitatea,
avantajele, riscurile, fabricarea, compozitia, accesoriile, asistenta
acordatd dupa vanzare §i instrumentarea reclamatiilor, modul si data
fabricatiei sau prestdrii, livrarea, capacitatea de a corespunde
scopului, utilizarea, cantitatea, specificatiile, originea geografica sau
comerciald, rezultatele care se pot obtine din utilizarea sa, rezultatele
st caracteristicile esentiale ale testelor sau controalelor efectuate
asupra produsului;

(c) the extent of the trader’s commitments, the motives for the
commercial practice and the nature of the sales process, any
statement or symbol in relation to direct or indirect sponsorship
or approval of the trader or the product;

c) perioada pentru care comerciantul se angajeaza, motivele utilizarii
practicii comerciale si natura desfasurdrii vanzérii, precum si toate
declaratiile sau toate simbolurile care ar induce o legatura intre produs
sau comerciant $i o sponsorizare sau o aprobare, direct sau indirect;

(d) the price or the manner in which the price is calculated, or
the existence of a specific price advantage;

d) pretul sau modul de calcul al pretului sau existenta unui avantaj
specific al pretului;
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(e) the need for a service, part, replacement or repair;

€) necesitatea service-ului, a unei piese separate, a inlocuirii sau
reparérii;

(f) the nature, attributes and rights of the trader or his agent, such
as his identity and assets, his qualifications, status, approval,
affiliation or connection and ownership of industrial,
commercial or intellectual property rights or his awards and
distinctions;

f) natura, competentele si drepturile comerciantului sau
reprezentantului siu, cum ar fi: identitatea si patrimoniul, calificarile
sale, statutul, autorizarea, afilierea sau legiturile sale, drepturile de
proprietate industriala, de autor sau comerciald sau recompense si
distinctii primite;

(g) the consumer’s rights, including the right to replacement or
reimbursement under Directive 1999/44/EC of the European
Parliament and of the Council of 25 May 1999 on certain aspects
of the sale of consumer goods and associated guarantees, or the
risks he may face.

g) drepturile consumatorului, inclusiv dreptul de inlocuire sau de
rambursare, asa cum sunt previzute de Legea nr. 449/2003 privind
vanzarea produselor §i garantiile asociate acestora, sau riscurile pe
care consumatorul le poate intimpina.

2. A commercial practice shall also be regarded as misleading if,
in its factual context, taking account of all its features and
circumstances, it causes or is likely to cause the average
consumer to take a transactional decision that he would not have
taken otherwise, and it involves:

(2) O practicd comerciald este, de asemenca, consideratd ca fiind
actiune ingelatoare daca, in contextul prezentdrii situatiei de fapt,
findnd cont de toate caracteristicile §i circumstantele, determind sau
este susceptibild s determine consumatorul mediu si ia o decizie de
tranzactionare pe care altfel nu ar fi luat-o, si ea implica:

(a) any marketing of a product, including comparative
advertising, which creates confusion with any products, trade
marks, trade names or other distinguishing marks of a
competitor;

a) orice activitate de comercializare privind produsul, inclusiv
publicitatea comparativi, creand o confuzie cu alt produs, marca,
numele sau cu alte semne distinctive ale unui concurent;

(b) non-compliance by the trader with commitments contained in
codes of conduct by which the trader has undertaken to be
bound, where:

(i) the commitment is not aspirational but is firm and is capable
of being verified,

and

(i1) the trader indicates in a commercial practice that he is bound

by the code.

b) nerespectarea de catre comerciant a obligatiilor prevazute in codul
de conduitd pe care s-a angajat sa il respecte dac:

i) angajamentul siu nu este o aspiratie, ci este ferm si poate fi
verificat;

ii) acesta indicd, in cadrul unei practici comerciale, ci s-a angajat sa
respecte codul.

Article 7
Misleadi
ng
omission
s

1. A commercial practice shall be regarded as misleading if, in
its factual context, taking account of all its features and
circumstances and the limitations of the communication
medium, it omits material information that the average consumer
needs, according to the ¢ontext, to take an informed transactional

Art. 7.

(1) O practici comerciala este considerati ca fiind omisiune
ingelatoare dacd, in contextul prezentarii situatiei de fapt, tinind cont
de toate caracteristicile $i circumstantele acesteia precum si de
limitele mijloacelor de comunicare utilizate pentru transmiterea
informatiei, omite o informatie esentiala necesard consumatorului
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decision and thereby causes or is likely to cause the average
consumer to take a transactional decision that he would not have
taken otherwise.

mediu, tindind cont de context, pentru luarea unei decizii de
tranzactionare in cunostintd de cauzi si, prin urmare, determina sau
este susceptibild  sd determine luarea de citre consumator a unei
decizii de tranzactionare pe care altfel nu ar fi luat-o.

2. It shall also be regarded as a misleading omission when,
taking account of the matters described in paragraph 1, a trader
hides or provides in an unclear, unintelligible, ambiguous or
untimely manner such material information as referred to in that
paragraph or fails to identify the commercial intent of the
commercial practice if not already apparent from the context,
and where, in either case, this causes or is likely to cause the
average consumer to take a transactional decision that he would
not have taken otherwise.

(2) O practicd comerciala este, de asemenea, consideratd ca fiind
omisiune ingeldtoare atunci cand, tinind cont de aspectele prevazute
la alin. 1, un comerciant ascunde sau oferi intr-un mod neclar,
neinteligibil, ambiguu sau in contratimp o informatie esentiald sau nu
indica intentia comerciald a practicii, in cazul in care aceasta nu
rezultd deja din context, si cind, in oricare din cazuri, consumatorul
mediu este determinat sau este susceptibil a fi determinat si ia o
decizie de tranzactionare pe care altfel nu ar fi luat-o.

3. Where the medium used to communicate the commercial
practice imposes limitations of space or time, these limitations
and any measures taken by the trader to make the information
available to consumers by other means shall be taken into
account in deciding whether information has been omitted.

(3) In cazul in care mijloacele de comunicare utilizate pentru
transmiterea practicilor comerciale impun limite in spafiu sau in timp,
se va tine cont, in momentul determindrii practicii ca fiind sau nu
,.-omisiune ingeldtoare”, de aceste limite, precum si de orice masuri
luate de citre comerciant in vederea punerii informatiei la dispozitia
consumatorului prin alte mijloace.

4. In the case of an invitation to purchase, the following
information shall be regarded as material, if not already apparent
from the context:

{4) In cazul unei invitatii de a cumpara, urmatoarele informagii sunt
considerate esentiale, daci nu rezulta deja din context:

(a) the main characteristics of the product, to an extent
appropriate to the medium and the product;

a) caracteristicile principale ale produsului, tindnd cont de mijlocul de
comunicare utilizat $i de produs;

(b) the geographical address and the identity of the trader, such
as his trading name and, where applicable, the geographical
address and the identity of the trader on whose behalf he is
acting;

b) sediul si celelalte date de identificare ale comerciantului si, in cazul
in care acfioneazi pe seama altui comerciant, sediul si celelalte date de
identificare ale acestuia;

(c) the price inclusive of taxes, or where the nature of the
product means that the price cannot reasonably be calculated in
advance, the manner in which the price is calculated, as well as,
where appropriate, all additional freight, delivery or postal
charges or, where these charges cannot reasonably be calculated
in advance, the fact that such additional charges may be payabile;

¢) pretul cu toate taxele incluse sau, dacd pretul nu poate fi in mod
rezonabil calculat in avans, tinind cont de natura produsului,
modalitatea de calcul al acestuia. De asemenea, unde este cazul, toate
costurile aditionale pentru transport, livrare sau taxele postale ori, in
cazul in care aceste cheltuieli nu pot fi, in mod rezonabil, calculate in
avans, precizarea ci pot exista costuri adifionale ce trebuie suportate

de consumator;
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(d) the arrangements for payment, delivery, performance and the
complaint handling policy, if they depart from the requirements
of professional diligence;

d) modalititile de plata, livrare, executare si cercetarea reclamatiilor,
dacd ele diferd de conditiile cerute de diligenta profesionali;

(¢) for products and transactions involving a right of withdrawal
or cancellation, the existence of such a right.

e) pentru produsele si tranzactiile ce implicd un drept de renuntare sau
de reziliere, mentionarea acestui drept.

5. Information requirements established by Community law in
relation to commercial communication including advertising or
marketing, a non-exhaustive list of which is contained in Annex
11, shall be regarded as material.

(5) Informatiile previzute in legislatie ce se referi la prezentirile
comerciale, inclusiv publicitate sau comercializare, a caror lista
nelimitativa este cuprinsa in cadrul anexei nr. 2, sunt esentiale.

SectionZ | A commercial practice shall be regarded as aggressive if, in its | Sectiunea2 | O practicd comerciald este consideratd agresivd dacd, in contextul
Aggressi | factual context, taking account of all its features and . prezentérii situatiei de fapt si {indnd cont de toate caracteristicile si
ve circumstances, by harassment, coercion, including the use of P ractict circumstantele, limiteazd sau este susceptibild sa limiteze in mod
commer | physical force, or undue influence, it significantly impairs or is | COmercial | cepnificativ libertatea de alegere sau comportamentul consumatorului
cial _ likely to significantly impair the average consumer’s freedom of | © 38T€SIVE | madin ¢y privire la produs, prin hartuire, constrangere, inclusiv prin
practices | choice or conduct with regard to the product and thereby causes utilizarea fortei fizice sau prin influenta nejustificata, si, prin urmare,
him or is likely to cause him to take a transactional decision that | Art. 8. determind sau este susceptibild si determine consumatorul si ia o

Article 8 | he would not have taken otherwise. decizie de tranzactionare pe care altfel nu ar fi luat-o.
Aggressi
ve
commer
cial

ractices
Article 9 | In determining whether a commercial practice uses harassment, | Art. 9. Pentru a determina dacd o practici comerciald recurge la hirjuire,
Use of coercion, including the use of physical force, or undue influence, constringere, inclusiv la forta fizica, sau la influenta nejustificats, se
harassme | account shall be taken of: iau in considerare urméitoarele elemente:
nt,
coercion
and
undue
influence

(a) its timing, location, nature or persistence;

a) momentul, locul desfasurarii, natura si/sau durata acesteia;

(b) the use of threatening or abusive language or behaviour;

b) recurgerea la amenintare, la un limbaj sau un comportament
abuziv;

(c) the exploitation by the trader of any specific misfortune or

circumstance of such gravity as to impair the consumer’s

c) exploatarea de citre comerciant, a unei situatii nefericite sau a unei

circumstante speciale de o asemenea gravitate incit afecteazi

9




judgement, of which the trader is aware, to influence the
consumer’s decision with regard to the product;

rationamentul consumatorului mediu si de care comerciantul este
constient, in scopul influentarii deciziei consumatorului cu privire la
produs;

(d) any onerous or disproportionate non-contractual barriers
imposed by the trader where a consumer wishes to exercise
rights under the contract, including rights to terminate a contract
or to switch to another product or another trader;

d) orice obstacol oneros sau disproportionat, neprevizut in contract,
impus de comerciant atunci cdnd consumatorul doreste si isi exercite
drepturile contractuale, inclusiv dreptul de a inceta contractul sau de a
schimba produsul sau de a se adresa unui alt comerciant;

() any threat to take any action that cannot legally be taken.

¢) orice amenintare cu misuri, in situatia in care acestea nu pot fi
luate in mod legal.

E*:)A;;SE‘:) i This Directive does not exclude the control, which Member | Art. 14. (1) Prezenta lege nu exclude controlul pe care responsabilii codurilor
States may encourage, of unfair commercial practices by code de conduita il pot efectua in conformitate cu prevederile din codurile
conduet | o \vners and recourse to such bodies by the persons or de conduiti pe care comerciantii s-au angajat sa le respecte.
Asticle 10 orggnizatiops refcfr?ed to in Article 11 if pr.O(l:eedi_ngs before s'uch (_2) _ Efectuarea controlului prevazut la 'ali‘l.l. 1 nu exclude si nu
Codes of bodies are in addltlor? to the court or administrative proceedings l1m1teaz§“1 dreptul con§umatonlor, _al .asomagnlor sau al coqcurengllor
conduct referred to in that Article. . de a sesiza responsabilul de cod si nici dreptL.l] consumatorilor sau gI
Recourse to such control bodies shall never be deemed the asociatiilor de a se adresa Autoritdtii Nationale pentru Protectia
equivalent of foregoing a means of judicial or administrative Consumatorilor sau instantei judecitoresti competente.
recourse as provided for in Article 1 1.
CHAPTER4 | 1. Member States shall ensure that adequate and effective means | CAPTOLUL | (1) Tn vederea stoparii si combaterii practicilor comerciale incorecte,
F 1na! . exist to combat unfair commercial practices in order to enforce 80m eten | Persoanele sau organizatiile care, potrivit legii, au un interes legitim,
PIOVISIO | compliance with the provisions of this Directive in the interest of fa, P pot, ‘
iiicle” consumers. sesizare si
S;?trce Such means shall include legal provisions under which persons control

or organisations regarded under national law as having a

Sectiunea 1

legitimate interest in combating unfair commercial practices, | Competen
including competitors, may: ta si
sesizare
Art. 10.
(a) take legal action against such unfair commercial practices; Art. 10. fie sd initieze actiuni in justifie impotriva comerciantilor care au
and/or savarsit sau sunt susceptibili si sdvarseascd practici comerciale
incorecte.
(b) bring such unfair commercial practices before an | Art. 10. fie sa sesiseze Autoritatea Nationala pentru Protectia Consumatorilor

administrative authority competent either to decide on
complaints or to initiate appropriate legal proceedings.

in legdturd cu practicile comerciale incorecte pentru ca aceasta si
decida asupra reclamatiilor,
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(2) Concurentii pot informa Autoritatea Nationald pentru Protectia
Consumatorilor in legaturd cu practicile comerciale incorecte.

It shall be for each Member State to decide which of these
facilities shall be available and whether to enable the courts or
administrative authorities to require prior recourse to other
established means of dealing with complaints, including those
referred to in Article 10. These facilities shall be available
regardless of whether the consumers affected are in the territory
of the Member State where the trader is located or in another
Member State.

It shall be for each Member State to decide:

(a) whether these legal facilities may be directed separately or
Jointly against a number of traders from the same economic
sector;

and

(b) whether these legal facilities may be directed against a code
owner where the relevant code promotes non-compliance with
legal requirements.

2. Under the legal provisions referred to in paragraph 1, Member
States shall confer upon the courts or administrative authorities
powers enabling them, in cases where they deem such measures
to be necessary taking into account all the interests involved and
in particular the public interest:

Art. 13.

(1) Instantele judecatoresti competente sau Autoritatea Nafionala
pentru Protecfia Consumatorilor, in mdisura in care se considera
necesar, tinand cont de toate interesele implicate si, in special, de
interesul public, vor dispune in procedurd de urgenti, chiar fird a
exista o dovada a unei pierderi sau a unui prejudiciu efectiv ori a
intentiei sau a neglijentei comerciantului una din urmatoarele masuri:

(a) to order the cessation of, or to institute appropriate legal
proceedings for an order for the cessation of, unfair commercial
practices;

or

a) incetarea sau instituirea procedurilor legale corespunzitoare pentru
incetarea practicilor comerciale incorecte;

(b} if the unfair commercial practice has not yet been carried out
but is imminent, to order the prohibition of the practice, or to
institute appropriate legal proceedings for an order for the
prohibition of the practice,

even without proof of actual loss or damage or of intention or
negligence on the part of the trader.

b) dacad practicile comerciale incorecte nu au fost incd puse in
practica, dar acest lucru este iminent, interzicerea acestor practici sau
instituirea procedurilor legale corespunzitoare pentru interzicerea
practicilor.
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Member States shall also make provision for the measures
referred to in the first subparagraph to be taken under an
accelerated procedure:

—- either with interim effect,

or

— with definitive effect,

on the understanding that it is for cach Member State to decide
which of the two options to select.

Furthermore, Member States may confer upon the courts or
administrative authorities powers enabling them, with a view to
eliminating the continuing effects of unfair commercial practices
the cessation of which has been ordered by a final decision:

(2) In cazul in care, In vederea eliminarii efectelor practicilor
comerciale incorecte, s-a dispus incetarea respectiv interzicerea
acestora, iar hotdrdrea judecitoreascd prin care s-a dispus aceasti
masurd a rimas definitiva si irevocabila ori Ordinul respectiv Decizia
emisd potrivit art. 12 alin. (1), nu a fost atacata potrivit art. 12 alin.
(2), instanta ce a emis hotarfrea definitiva si irevocabila respectiv
Autoritatea Nationald pentru Protectia Consumatorilor:

(a) to require publication of that decision in full or in part and in
such form as they deem adequate;

a) pot solicita, prin hotdrare definitiva si irevocabila sau prin Ordin
respectiv Decizie, publicarea acesteia, integral sau partial, in forma pe
care o considerd adecvata

(b) to require in addition the publication of a corrective
statement.

b) pot solicita, in plus, publicarea unui comunicat rectificator.
Comunicatul rectificator trebuie sa cuprinda sediul si celelalte date de
identificare ale comerciantului, practica incorectd sivarsiti, data la
care a fost sdvarsita precum st masurile dispuse.

{3) Publicarea, in conditiile prevazute la alin. (2), se va face, in toate
cazurile, intr-un ziar de largi circulatie, pe cheltuiala comerciantului,

3. The administrative authorities referred to in paragraph 1 must:
(a) be composed so as not to cast doubt on their impartiality;

(b) have adequate powers, where they decide on complaints, to
monitor and enforce the observance of their decisions
effectively;

Art. 12.

(1) Autoritatea Nationald pentru Protectia Consumatorilor poate
dispune masuri conform prezentei legi, prin Ordin emis de
conducatorul Autorititii Nationale pentru Protectia Consumatorilor
sau prin Decizie emisd de conducdtorul Oficiului Judetean pentru
Protectia Consumatorilor/Oficiul pentru Protectia Consumatorilor din
Municipiul Bucuresti.

(2) Orice persoani care se considerd vatdmata intr-un drept al sdu ori
intr-un interes legitim prin Ordinul sau Decizia prevazuta la alin. (1)
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are dreptul de a se adresa instantei de contencios administrativ, in
conformitate cu Legea contenciosului administrativ nr. 554/2004.,

(c) normally give reasons for their decisions.

(3) Ordinul sau Decizia emisd potrivit alin. (1) se motiveazi.

Where the powers referred to in paragraph 2 are exercised
exclusively by an administrative authority, reasons for its
decisions shall always be given. Furthermore, in this case,
provision must be made for procedures whereby improper or
unreasonable exercise of its powers by the administrative
authority or improper or unreasonable failure to exercise the said
powers can be the subject of judicial review.

Article 12 | Member States shall confer upon the courts or administrative
authorities powers enabling them in the civil or administrative
proceedings provided for in Article 11:
(a) to require the trader to furnish evidence as to the accuracy of | Art. 11. (1) Comerciantii trebuie si furnizeze dovezi privind exactitatea
factual claims in relation to a commercial practice if, taking into afirmatiilor in legiturd cu practica comerciala intreprinsd si sunt
account the legitimate interest of the trader and any other party obligati, la solicitarea Autoritatii Nationale pentru Protectia
to the proceedings, such a requirement appears appropriate on Consumatorilor sau a instantelor judecitoresti, si le puna acestora la
the basis of the circumstances of the particular case; dispozitie documente care sd probeze cele afirmate.
And
(b) to consider factual claims as inaccurate if the evidence (2} In cazul in care documentele nu sunt furnizate in termenul stabilit
demanded in accordance with (a) is not fumished or is deemed de solicitanti sau dacd sunt considerate insuficiente, afirmatiile in
insufficient by the court or administrative authority. cauzd se considera inexacte.
Article 13 | Member States shall lay down penalties for infringements of | Art. 15. (1) Utilizarea de catre comercianfi a unor practici comerciale
Penalties | national provisions adopted in application of this Directive and incorecte, astfel cum au fost definite in Capitolul I, constituie

shall take all necessary measures to ensure that these are
enforced.
These penalties must be etfective, proportionate and dissuasive.

contraventii §i se sanctioneaza cu amenda de la 3.000 lei 1a 30.000 lei.
(2) Contravenientul poate achita, pe loc sau in termen de cel mult 48
de ore de la data incheierii procesului-verbal ori, dupa caz, de la data
comunicdrii acestuia, jumdtate din minimul amenzii prevazute in
prezentul act normativ.

(3) Contraventiile previzute prin prezenta lege se constatd la sesizarea
consumatorilor, a asociatiilor, care, potrivit legii, au un interes
legitim, ori, din oficiu, de catre reprezentantii imputernicifi ai
Autoritatii Nafionale pentru Protectia Consumatorilor.
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Art. 16.

Contraventiilor previzute la art. 15 le sunt aplicabile dispozifiile
Ordonantei  Guvernului  2/2001 privind regimul juridic al
contraventiilor, aprobatd cu modificri si completari prin Legea nr.
180/2002, cu modificérile si completirile ulterioare.

Article 14
Amendma
nis to
Directive
84/450/EE
C

Directive 84/450/EEC is hereby amended as follows:

Prevederile articolului 14 din Directiva 2005/29/EC sunt abrogate
prin Directiva 2006/114/EC  privind publicitatea inselatoare  si
comparativa.

1. Article 1 shall be replaced by the following:

‘Article 1

The purpose of this Directive is to protect traders against
misleading advertising and the unfair consequences thereof and
to lay down the conditions under which comparative advertising
1s permitted.’;

2.1in Article 2:
— point 3 shall be replaced by the following;

‘3. “trader” means any natural or legal person who is acting for
purposes relating to his trade, craft, business or profession and
any one acting in the name of or on behalf of a trader.’,

~— the following point shall be added:

‘4, “‘code owner” means any entity, including a trader or group
of traders, which is responsible for the formulation and revision
of a code of conduct and/or for monitoring compliance with the
code by those who have undertaken to be bound by it.’;

3. Article 3a shall be replaced by the following:

‘Article 3a
1. Comparative advertising shall, as far as the comparison is
concerned, be permitted when the following conditions are met:

(a) it is not misleading within the meaning of Articles 2(2), 3 and
7(1) of this Directive or Articles 6 and 7 of Directive
2005/29/EC of the European Parliament and of the Council of 11
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May 2005 concerning unfair business-to-consumer commercial
practices in the internal market (*);

(b) it compares goods or services meeting the same needs or
intended for the same purpose;

{c) it objectively compares one or more material, relevant,
verifiable and representative features of those goods and
services, which may include price;

(d) it does not discredit or denigrate the trade marks, trade
names, other distinguishing marks, goods, services, activities, or
circumstances of a competitor;,

(e} for products with designation of origin, it relates in each case
to products with the same designation;

(D) it does not take unfair advantage of the reputation of a trade
mark, trade name or other distinguishing marks of a competitor
or of the designation of origin of competing products;

(g) it does not present goods or services as imitations or replicas
of goods or services bearing a protected trade mark or trade
name;

(h) it does not create confusion among traders, between the
advertiser and a competitor or between the advertiser’s trade
marks, trade names, other distinguishing marks, goods or
services and those of a competitor.

4. Article 4(1) shall be replaced by the following:

‘1. Member States shall ensure that adequate and effective
means exist to combat misleading advertising in order to enforce
compliance with the provisions on comparative advertising in
the interest of traders and competitors. Such means shall include
legal provisions under which persons or organisations regarded
under national law as having a legitimate interest in combating
misleading advertising or regulating comparative advertising
may:

{a) take legal action against such advertising;
or

(b) bring such advertising before an administrative authority
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competent either to decide on complaints or to initiate
appropriate legal proceedings.

It shall be for each Member State to decide which of these
facilities shall be available and whether to enable the courts or
administrative authorities to require prior recourse to other
established means of dealing with complaints, including those
referred to in Article 5.

it shall be for each Member State to decide:

(a) whether these legal facilities may be directed separately or
jointly against a number of traders from the same economic
sector;

and

(b) whether these legal facilities may be directed against a code
owner where the relevant code promotes non-compliance with
legal requirements.’;

5. Article 7(1) shall be replaced by the following:

‘1. This Directive shall not preclude Member States from
retaining or adopting provisions with a view to ensuring more
extensive protection, with regard to misleading advertising, for
traders and competitors.’

1. Article 9 of Directive 97/7/EC shall be replaced by the
following:

Titlul 11
Art. I,

Ordonanta Guvernului nr. 130/2000 privind protectia consumatorilor
la incheierea $i executarea contractelor la distantd, publicatd in
Monitorul Oficial al Romaniei, Partea I nr. 431 din 2 septembrie
2000, aprobatd, cu modificin si completari, prin Legea nr. 51/2003,
se modifica g1 se completeazi dupa cum urmeaza:

‘Article 9

Inertia selling

Given the prohibition of inertia selling practices laid down in
Directive 2005/29%/EC of 11 May 20050f the European
Parliament and of the Council concerning unfair business-to-
consumer commercial practices in the internal market (*),
Member States shall take the measures necessary to exempt the
consumer from the provision of any consideration in cases of

3. Articolul 14 va avea urmitorul cuprins:

“Art.14. In cazul livrarilor pentru care nu exista o comanda prealabila,
consumatorul este exonerat de orice contraprestatie, lipsa raspunsului
neavand valoare de consim{imant”.
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unsolicited supply, the absence of a response not constituting
consent.

2. Article 9 of Directive 2002/65/EC shall be replaced by the
following:

Titlul II
Art. I1.

Ordonanta Guvernului nr. 85/2004 privind protectia consumatorilor
la incheierea si executarea contractelor la distangi privind serviciile
financiare, publicata in Monitorul Oficial al Romaniei, Partea I nr
796 din 27 august 2004, aprobatd prin Legea nr. 399/2004, se
modificd si se completeaza dupd cum urmeaza;

Article 15
Modifica
tions des
directive
s
97/7/CE
et
2002/65/
CE

‘Article 9

Given the prohibition of inertia selling practices laid down in
Directive 2005/29/EC of 11 May 2005 of the European
Parliament and of the Council concerning unfair business-to-
consumer commercial practices in the internal market (*) and
without prejudice to the provisions of Member States’ legislation
on the tacit renewal of distance contracts, when such rules
permit tacit renewal, Member States shall take measures to
exempt the consumer from any obligation in the event of
unsolicited supplies, the absence of a reply not constituting
consent.

2. Articolul 15 va avea urmitorul cuprins

“Art. 15. In cazul livrarilor pentru care nu existi o comanda
prealabild, consumatorul este exonerat de orice contraprestatie, lipsa
raspunsului neavind valoare de consim{amant”.

1. In the Annex to Directive 98/27/EC, point 1 shall be replaced
by the following;:

‘1. Directive 2005/29/EC of the European Parliament and of the
Council of 11 May 2005 concerning unfair business-to-
consumer commercial practices in the internal market.

2. In the Annex to Regulation (EC) No 2006/2004 of the
European Parliament and of the Council of 27 October 2004 on
cooperation between national authorities responsible for the
enforcement of the consumer protection law (the Regulation on
consumer protection cooperation) (1) the following point shall
be added:

Article
I
Modifica
tions des
directive

‘16. Directive 2005/29/EC of the European Parliament and of
the Council of 11 May 2005 concerning unfair business-to-
consumer commercial practices in the internal market
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]
98/27/C
E etdu
régleme
nt (CE)
no
2006/20
04

Article
17

Member States shall take appropriate measures to inform
consumers of the national law transposing this Directive and
shall, where appropriate, encourage traders and code owners to
inform consumers of their codes of conduct.

Titlul {1
Art. I1,

(1) In termen de 30 de zile de la intrarea in vigoare a prezentei legi,
Autoritatea Nafionald pentru Protectia Consumatorilor va informa, prin
mijloacele mass-media, consumatorii, in legatura cu dispozitiile
Titlului I,

(2) Autoritatea Nationala pentru Protectia Consumatorilor, la
solicitarea operatorilor economici, va oferi acestora consultanti in
realizarea unor coduri de conduita.

I. By 12 June 2011 the Commission shall submit to the
European Parliament and the Council a comprehensive report on
the application of this Directive, in particular of Articles 3(9)
and 4 and Annex I, on the scope for further harmonisation and
simplification of Community law relating to consumer
protection, and, having regard to Article 3(5), on any measures
that need to be taken at Community level to ensure that
appropriate levels of consumer protection are maintained. The
report shall be accompanted, if necessary, by a proposal to revise
this Directive or other relevant parts of Community law.

2. The European Parliament and the Council shall endeavour to
act, in accordance with the Treaty, within two years of the
presentation by the Commission of any proposal submitted
under paragraph 1.

Member States shall adopt and publish the laws, regulations and
administrative provisions necessary to comply with this
Directive by 12 June 2007. They shall forthwith inform the
Commission thereof and inform the Commission of any
subsequent amendments without delay.

They shall apply those measures by 12 December 2007. When

Titlul 111

In aplicarea dispozitiilor Titlului 1, Guvernul, prin organismele sale
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Member States adopt those measures, they shall contain a | Art. . specializate, stabileste norme si reglementari specifice care se vor
reference to this Directive or be accompanied by such a publica in Monitorul Oficial al Romaniei, Partea I.
reference on the occasion of their official publication. Member Titlul I din prezenta lege transpune prevederile Directivei 2005/29/EC
States shall determine how such reference is to be made. a Parlamentului European si a Consiliului din 11 mai 2005 privind
Art. V, practicile comerciale neloiale ale intreprinderilor de pe piata interna
fatd de consumatori si de modificare a Directivei 84/450/CEE a
Constliului, a Directivelor 97/7/CE, 98/27/CE si 2002/65/CE ale
Parlamentului European si ale Consiliului si a Regulamentului (CE)
nr. 2006/2004 al Parlamentului European si al Consiliului (,,Directiva
privind practicile comerciale neloiale™), publicata in Jurnalul Oficial
al Uniupii Europene nr. L 149 din 11 iunie 2005.
(1) Dispozitiile Titlului I precum si dispozitiile art. [ si II din cadrul
Art. VL Titlului I din prezenta lege intra in vigoare la data de 12 decembrie
2007.
(2) Anexele I si I fac parte integranta din prezenta lege.
This Directive shall enter into force on the day following its
publication in the Official Journal of the European Union.
This Directive is addressed to the Member States.
ANNEX | Misleading commercial practices Anexa 1 | Practici comerciale ingelatoare:
! Practici 1. Afirmarea de citre comerciant ci este parte semnatara a unui cod
Commer | 1. Claiming to be a signatory to a code of conduct when the | comercial | de conduitd, in cazul in care el nu este.
cial trader is not. €
practices considerat
which e
are in all incorecte
circumst in  orice
ances situatie
Consider
ed unfair

2. Displaying a trust mark, quality mark or equivalent without
having obtained the necessary authorisation.

2. Afisarea unui certificat, a unei marci de calitate sau un echivalent,
fard a fi obtinut autorizatia necesara.

3. Claiming that a code of conduct has an endorsement from a
public or other body which it does not have.

3. Afirmarea ¢ un cod de conduitd a primit aprobarea unui organism
public sau a unui alt organism, in cazul in care aceasta nu a fost
primita.
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4. Claiming that a trader (including his commercial practices) or
a product has been approved, endorsed or authorised by a public
or private body when he/it has not or making such a claim
without complying with the terms of the approval, endorsement
or authorisation.

4. Afirmarea ci un comerciant (inclusiv practicile sale comerciale)
sau ¢id un produs a fost agreat, aprobat sau autorizat de un organism
public sau privat in cazul in care nu este adevirat, sau afirmarea ca a
fost agreat, aprobat sau autorizat fira a respecta conditiile de agreare,
aprobare sau autorizare.

5. Making an invitation to purchase products at a specified price
without disclosing the existence of any reasonable grounds the
trader may have for believing that he will not be able to offer for
supply or to procure another trader to supply, those products or
equivalent products at that price for a period that is, and in
quantities that are, reasonable having regard to the product, the
scale of advertising of the product and the price offered (bait
advertising).

5. Lansarea unei invitatii de a cumpara produse la un anumit pret fara
a dezvalui existenta unor motive rezonabile care sa il determine pe
comerciant sd considere ca nu va fi capabil sd furnizeze el insusi sau
s ofere altui comerciant spre furnizare astfel de produse sau produse
similare la acelasi pret pentru o perioada si intr-o cantitate rezonabile,
avand in vedere produsul, amploarea reclamei si pretul oferit.

6. Making an invitation to purchase products at a specified price
and then:

6. Lansarea unei invitatii de a cumpdra produse la un anumit pret,
pentru ca apoi comerciantul sa recurga la una din urmatoarele fapte:

(a) refusing to show the advertised item to consumers;
or

a) refuzarea prezentarii articolului ce a ficut obiectul publicitatii;

(b) refusing to take orders for it or deliver it within a reasonable
time;
or

b) refuzarea ludrii comenzii prinvind respectivul articol, sau livréarii in
cadrul unui termen rezonabil;

(c) demonstrating a defective sample
of it, with the intention of promoting a different product (bait
and switch)

c) prezentarea un esantion cu defecte, in scopul promovarii unui
produs diferit.

7. Falsely stating that a product will only be available for a very
limited time, or that it will only be available on particular terms
for a very limited time, in order to elicit an immediate decision
and deprive consumers of sufficient opportunity or time to make
an informed choice.

7. Afinmarea falsd cd un produs nu va fi disponibil decat pentru o
perioada foarte limitatd de timp sau ca el nu va fi disponibil decét in
anumite conditii pentru o perioada foarte limitatd, in scopul obtinerii
sau de un termen suficient pentru a putea face o alegere in cunostin{a
de cauza.

8. Undertaking to provide after-sales service to consumers with
whom the trader has communicated prior to a transaction in a
language which is not an official language of the Member State
where the trader is located and then making such service
available only in another language without clearly disclosing this
to the consumer before the consumer is committed to the

8. Angajamentul de a furniza un serviciu post vanzare consumatorilor
cu care comerciantul a comunicat inaintea incheierii tranzactiei intr-o
limba ce nu este limba oficiald a statului membru in care el este
stabilit si, ca urmare, asigurarea acestui serviciu numai intr-o altd
limba, fard a informa in mod clar consumatorul inainte de angajarea
acestuia in tranzactie.
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transaction.

9. Stating or otherwise creating the impression that a product can
legaily be sold when it cannot.

9. Afirmarea sau crearea impresiei ¢i un produs poate fi in mod legal
véndut, in situafia in care acest lucru nu este posibil,

10. Presenting rights given to consumers in law as a distinctive
feature of the trader’s offer.

10. Prezentarea drepturilor oferite consumatorilor prin lege ca o
caracteristicd distinctd a ofertei comerciantului.

11. Using editorial content in the media to promote a product
where a trader has paid for the promotion without making that
clear in the content or by images or sounds clearly identifiable
by the consumer (advertorial). This is without prejudice to
Council Directive 89/552/EEC (1).

11. Utilizarea unui context editorial in mass-media in vederea
promovirii unui produs pentru a cdrui reclamd comerciantul a platit,
fdrd insd a se preciza clar aceasta fie in cuprins fie prin imagini sau
sunete usor de identificat de citre consumator (publicitate mascata).
Aceastd dispozifie nu aduce atingere prevederilor Legii
audiovizualului nr. 504/2002.

12. Making a materially inaccurate claim concerning the nature
and extent of the risk to the personal security of the consumer or
his family if the consumer does not purchase the product.

12. Lansarea de afirmatii inexacte cu privire la natura si amploarea
riscului pentru securitatea personali a consumatorului sau a familiei
acestuia, in situatia in care consumatorul nu achizifioneaza produsul.

13. Promoting a product similar to a product made by a
particular manufacturer in such a manner as deliberately to
mislead the consumer into believing that the product is made by
that same manufacturer when it is not.

13. Promovarea, cu intentia de a induce in eroare consumatorul, a
unui produs care se aseaménad cu un alt produs fabricat de un anumit
producitor astfel incdt consumatorul sia creadd ca produsul este
fabricat de acest producitor.

14. Establishing, operating or promoting a pyramid promotional
scheme where a consumer gives consideration for the
opportunity to receive compensation that is derived primarily
from the introduction of other consumers into the scheme rather
than from the sale or consumption of products.

14. Crearea, operarea sau promovarea unui sistem promotional
piramidal, pe care un consumator il ia in considerare datoritd
posibilitatii de a primi remuneratie ce provine in special ca urmare a
introducerii unui alt consumator in sistem decit ca urmare a vanzirii

sau consumuiui produselor.

15. Claiming that the trader is about to cease trading or move
premises when he is not.

15. Afirmarea de cétre un comerciant ca isi Inceteaza activitatea sau
se stabileste in altd parte, atunci cind aceasta nu este adevérat.

16. Claiming that products are able to facilitate winning in
games of chance.

16. Afirmarea cid un produs poate facilita castiguri la jocurile de
noroc.

17. Falsely claiming that a product is able to cure illnesses,
dysfunction or malformations,

17. Falsa afirmatie ca produsul poate vindeca boli, disfunctii sau
malformatii.

18. Passing on materially inaccurate information on market
conditions or on the possibility of finding the product with the
intention of inducing the consumer to acquire the product at
conditions less favourable than normal market conditions.

18. Transmitearea de informatii inexacte cu privire la condifiile
oferite de piatd sau la posibilitatea achizitiondrii produsului cu
intentia de a determina consumatorul s cumpere produsul in conditii
mai putin favorabile decdt in conditiile normale ale pietei.

19. Claiming in a commercial practice to offer a competition or

19. Afirmarea, in cadrul unei practici comerciale, ci se va organiza un
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prize promotion without awarding the prizes described or a
reasonable equivalent.

concurs sau se va oferi un premiu, in scopuri promotionale, fari insi a
acorda premiul promis sau un echivalent rezonabil.

20. Describing a product as ‘gratis’, ‘free’, ‘without charge’ or
similar if the consumer has to pay anything other than the
unavoidable cost of responding to the commercial practice and
collecting or paying for delivery of the item.

20. Descrierea unui produs ca fiind “gratis”, “fara costuri” sau intr-un
mod similar, in cazul in care consumatorul trebuie si plateasci in
plus, in afard de costurile inevitabile ce rezultd din raspunsul la
practica comerciald si din plata pentru livrarea sau ridicarea
produsului,

21. Including in marketing material an invoice or similar
document seeking payment which gives the consumer the
impression that he has already ordered the marketed product
when he has not.

21. Includerea, in materialele publicitare, a unei facturi sau a unui
document similar referitor la platd, prin care se di consumatorului
impresia ci acesta a comandat deja produsul promovat cand, de fapt,
acesta nu l-a comandat.

22. Falsely claiming or creating the impression that the trader is
not acting for purposes relating to his trade, business, craft or
profession, or falsely representing oneself as a consumer.

22. Afirmarea falsa sau crearea impresiei ¢i actiunile comerciantului
nu sunt legate de activitatile sale comerciale, industriale sau de
productie, artizanale ori liberale, sau falsa prezentare a sa ca si
consumator.

23. Creating the false impression that after-sales service in
relation to a product is available in a Member State other than
the one in which the product is sold.

23. Crearea impresiei false ca service-ul post vinzare cu privire la un
produs este disponibil intr-un stat membru, altul decat cel in care
produsul este vindut.

Aggressive commercial practices
24. Creating the impression that the consumer cannot leave the
premises until a contract is formed.

Practici comerciale agresive

24. Crearea impresiei consumatorului ¢i nu poate pardsi sediul
comerciantului pana nu se intocmeste un contract.

25. Conducting personal visits to the consumer’s home ignoring
the consumer’s request to leave or not to return except in
circumstances and to the extent justified, under national law, to
enforce a contractual obligation.

25. Efectuarea personala de vizite la locuinta consumatorului
ignorind solicitarea acestuia de a pleca sau de a nu se intoarce, cu
exceptia situatiilor legitime si in mdsura justificatd, conform
legislatiei nationale, pentru punerea in aplicare a unei obligatii
contractuale.

26. Making persistent and unwanted solicitations by telephone,
fax, e-mail or other remote media except in circumstances and to
the extent justified under national law to enforce a contractual
obligation. This is without prejudice to Article 10 of Directive
97/7/EC and Directives 95/46/EC (1) and 2002/58/EC.

26. Solicitarea persistentd si nedoritd prin intermediul telefonului, fax-
ului, e-mail - ului sau prin aite mijloace de comunicare la distanta, cu
exceptia situatiilor legitime si in masura justificatd, conform
legislatiei nationale, pentru punerea in aplicare a unei obligatii
contractuale. Dispozitiile prezentului punct se pun in apiicare féra a
incilca prevederile art, 15 si 16 din  Ordonanta Guvernului nr.
130/2000 privind protectia consumatorilor la incheierea $i executarea
contractelor la distantd, aprobata cu modificari si completari prin
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Legea 51/2003, art. 12 alin. (1) din Legea nr. 677/2001 pentru
protectia persoanelor cu privire la prelucrarea datelor cu caracter
personal si libera circulatie a acestor date, cu modificarile si
completarile ulterioare si art. 9 (1-3) din Legea nr. 506/2004 privind
prelucrarea datelor cu caracter personal si protectia vietii private in
sectorul comunicatiilor electronice, cu completarile ulterioare.

27. Requiring a consumer who wishes to claim on an insurance
policy to produce documents which could not reasonably be
considered relevant as to whether the claim was valid, or failing
systematically to respond to pertinent correspondence, in order
to dissuade a consumer from exercising his contractual rights.

27. Solicitarea, de la un consumator care doreste s execute o polita
de asigurare, s aducd documente care nu pot fi considerate in mod
rezonabil relevante, pentru a stabili daca pretentia este validi, sau
lipsa sistematica a raspunsului la corespondenta pertinentd, cu scopul
de a determina un consumator s renunte la exercitarea drepturilor
sale contractuale.

28. Including in an advertisement a direct exhortation to children
to buy advertised products or persuade their parents or other
adults to buy advertised products for them. This provision is
without prejudice to Article 16 of Directive 89/552/EEC on
television broadcasting.

28. Includerea intr-o reclami a unui indemn direct adresat copiilor sa
cumpere produsele promovate sau si-si convingd pdrintii sau alti
adulfi sa cumpere produsele promovate. Dispozitiile acestui punct se
aplici fard a incalca prevederile articolului 33 din lLegea
audiovizualului nr. 504/2002.

29. Demanding immediate or deferred payment for or the return
or safekeeping of products supplied by the trader, but not
solicited by the consumer except where the product is a
substitute supplied in conformity with Article 7(3) of Directive
97/7/EC (inertia selling).

29. Solicitarea unei pléti imediate sau ulterioare pentru returnarea sau
pastrarea in conditii sigure a produsului furnizat de comerciant, dar
nesolicitat de consumator, cu exceptia cazului in care produsul este un
inlocuitor furnizat in conformitate cu art. 11 alin. (3) din Ordonanta
Guvernului nr. 130/2000.

30. Explicitly informing a consumer that if he does not buy the
product or service, the trader’s job or livelihood will be in
jeopardy.

30. Informarea explicita a consumatorului cd, in cazul in care acesta
nu cumpdrd produsul sau serviciul, comerciantul risca sa isi piarda
serviciul sau mijloacele de trai.

31. Creating the false impression that the consumer has already
won, will win, or will on doing a particular act win, a prize or
other equivalent benefit, when in fact either:

— there is no prize or other equivalent benefit,

or

— taking any action in relation to claiming the prize or other
equivalent benefit is subject to the consumer paying money or
Incurring a cost.

31. Crearea falsei impresii consumatorului ca a castigat deja, va
castiga sau cd, daca va face un anumit lucru, va castiga un premiu sau
alt beneficiu echivalent, cand, in realitate, este valabila una din
urmétoarele situatii:

a) nu existd nici un premiu sau alt beneficiu echivalent;

b) intrarea in posesia premiulut sau a altui beneficiu echivalent
este condifionati de plata unei sume de bani sau de suportarea unui
cost de citre consumator.

ANNEX
IT

Articles 4 and 5 of Directive 97/7/EC

ANEXA 2
dispozitti

1. Articolele 3 si 4 din Ordonanta Guvernului nr. 130/2000 privind
protectia consumatorilor la incheierea si cxecutarea contractelor la
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commun din distanta, publicatd in Monitorul Oficial al Romaniei, Partea | nr. 431
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provisio nationald | Legea 51/2003;
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Article 3 of Council Directive 90/314/EEC of 13 June 1990 on
package travel, package holidays and package tours

2. Articolele 4, 5 si 6 din Ordonanta Guvernului nr. 107/1999 privind
activitatea de comercializare a pachetelor de servicii turistice,
publicatd in Monitorul Oficial al Romaniei, Partea [ nr. 431 din 31
august 1999, aprobata cu modficari si completari prin Legea
631/2001, cu modificarile ulterioare;

Article 3(3) of Directive 94/47/EC of the European Parliament
and of the Council of 26 October 1994 on the protection of
purchasers in respect of certain aspects of contracts relating to
the purchase of a right to use immovable properties on a
timeshare basis

3. Articolul 4 alin. (5) din Legea nr. 282/2004 privind protectia
dobanditorilor cu privire la unele aspecte ale contractelor purtind
asupra dobdndirii unui drept de utilizare pe duratd limitatd a unor
bunuri imobiliare, publicatd in Monitorul Oficial al Romaniei, Partea
I nr. 580 din 30 iunie 2004;

Article 3(4) of Directive 98/6/EC of the European Parliament
and of the Council of 16 February 1998 on consumer protection
in the indication of the prices of products offered to consumers

(3)

4. Articolele 6 si 7 din Hotarirea Guvernului nr. 947/2000 privind
modalitatea de indicare a preturilor produselor oferite consumatorilor
spre vanzare, publicatd in Monitorul Oficial al Romaniei, Partea 1 nr.
524 din 25 octombrie 2000;

Articles 86 to 100 of Directive 2001/83/EC of the European
Parliament and of the Council of 6 November 2001 on the
Community code relating to medicinal products for human use

Articles 5 and 6 of Directive 2000/31/EC of the European
Parliament and of the Council of § June 2000 on certain legal
aspects of information society services, in particular electronic
commerce, in the Internal Market (Directive on electronic

5. Articolul 5 din Legea nr. 289/2004 privind regimul juridic al
contractelor de credit pentru consum destinate consumatorilor,
persoane fizice, publicatd in Monitorul Oficial al Romaniei, Partea 1
nr. 611 din 6 iulie 2004,

6. Articolele 4, 5 si 6 din Ordonanta Guvernului nr. 85/2004 privind
protectia consumatorilor la incheierea si executarea contractelor la
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commerce)

Article 1(d) of Directive 98/7/EC of the European Parliament
and of the Council of 16 February 1998 amending Council
Directive 87/102/EEC for the approximation of the laws,
regulations and administrative provisions of the Member States
concerning consumer credit

Atrticles 3 and 4 of Directive 2002/65/EC

Article 1(9) of Directive 2001/107/EC of the European
Parliament and of the Council of 21 January 2002 amending
Council Directive 85/611/EEC on the coordination of laws,
regulations and administrative provisions relating to
undertakings for collective investment in transferable securities
(UCITS) with a view to regulating management companies and
simplified prospectuses

Articles 12 and 13 of Directive 2002/92/EC of the European
Parliament and of the Council of 9 December 2002 on insurance
mediation

Article 36 of Directive 2002/83/EC of the European Parliament
and of the Council of 5 November 2002 concerning life
assurance

Article 19 of Directive 2004/3%/EC of the European Parliament
and of the Council of 21 April 2004 on markets in financial
instruments

Articles 31 and 43 of Council Directive 92/49/EEC of 18 June
1992 on the coordination of laws, regulations and administrative
provisions relating to direct insurance other than life assurance
(third non-life insurance Directive)

Articles 5, 7 and 8 of Directive 2003/71/EC of the European
Parliament and of the Council of 4 November 2003 on the
prospectus to be published when securities are offered to the
public or admitted to trading

Member States shall neither restrict the freedom to provide
services nor restrict the free movement of goods for reasons

distantd privind serviciile financiare publicata in Monitorul Oficial al
Romaniei, Partea I nr. 796 din 27 august 2004, aprobata prin Legea
nr. 399/2004;

7. Articolele 5 §i 6 (2) din Legea nr. 365/2002  privind comertul
electronic, publicatd in Monitorul Oficial al Romaniei, Partea I nr.
483 din 5 iulie 2002;

8. Articolele 2 (1) pet. 16, 73, 77, 80, 81 (1-2), 82, 83, 84 (1), 85 (1),
184, 185 (1), 187, 211 (3) din Legea nr. 297/2004 privind piata de
capital, publicatd in Monitorul Oficial al Romaniei, Partea I nt. 571
din 29 iunie 2004, cu modificarile si completarile ulterioare;

9. Articolele 11 alin. (1) lit. d) si e), 12 alin (16), (17), (18), (19) si 24
' din Legea nr. 32/2000 privind activitatea de asigurare si
supravegherea asigurdrilor, publicatdi in Monitorul Oficial al
Romaniei, Partea I, nr. 148 din 10 aprilie 2000, cu modificarile si
completirile ulterioare;

10. Articolele 1, 2, 3,4, 5, 6 , 8 (1) si (2) din Anexa la Ordinul nr.
3111/2004 pentru punerea in aplicare a Normelor privind informatiile
pe care asiguratorii §i intermediarii in asigurdri trebuie si le furnizeze
clientilor, publicat in Monitorul Oficial al Romaniei, Partea I nr. 1243
din 23 decembrie 2004;

11. Articolul 40' din Legea nr. 136/1995 privind asigurarile si
reasigurdrile in Romania, publicatd in Monitorul Oficial al Romaniei,
Partea I nr. 303 din 30 decembrie 1995, cu modificarile si
completdrile ulterioare;

12. Articolele 21, 93 din Regulamentul nr. 1/2006 privind emitentii gi
operatiunile cu valori mobiliare, aprobat prin Ordinul nr. 23/2006 al
Comisiel Nationale a Valorilor Mobiliare, publicatd in Monitorul
Oficial al Romaniei, Partea 1 nr. 312 bis din 6 aprilie 2006, cu
modificarile ulterioare;
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falling within the field approximated by this Directive.

1. Unfair commercial practices shall be prohibited. 13. Articolele 792-811 din Legea 95/2006 privind reforma in
domeniul sdnatatii, publicatd in Monitorul Oficial al Romaniei, Partea

2. A commercial practice shall be unfair if: I nr. 372 din 28 aprilie 2006, cu modificarile si completarile

(a) it is contrary to the requirements of professional diligence, ulterioare.

and

(b) it materially distorts or is likely to materially distort the
economic behaviour with regard to the product of the average
consumer whom it reaches or to whom it is addressed, or of the
average member of the group when a commercial practice is
directed to a particular group of consumers.
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